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MVEMORANDUM OPI NI ON

COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7443A(b)(3)l and Rul es 180, 181, and 182.
Respondent determ ned a deficiency of $2,869 in petitioners

Federal incone tax for 1992.

1 Unl ess otherwi se indicated, section references are to the
I nternal Revenue Code in effect for the year at issue. Al Rule
references are to the Tax Court Rules of Practice and Procedure.



Fol |l ow ng settlenment of various issues by the parties, the
sol e issue for decision is whether petitioners are entitled to a
deduction for qualified residence interest under section 163(a).2

Sone of the facts were stipulated, and those facts, with the
annexed exhi bits, are so found and are incorporated herein by
reference. At the tinme the petition was filed, petitioners
| egal residence was Covina, California.

Saffet Uslu (petitioner husband) inmgrated to the United
States from Turkey and, during the early 1980's, studied for a
graduate degree in petroleumengineering at the University of
Southern California (USC). In 1983, while petitioner husband was
attendi ng graduate school, petitioner husband' s brother, Hal uk
Uslu (Haluk), immgrated to the United States from Turkey and

lived wwth petitioner husband. As an inmm grant, Hal uk was unabl e

2 The parties agreed to the followng: (1) Petitioners are
entitled to an autonobil e expense deduction of $2,559 on the
Schedul e C of petitioner husband; (2) petitioners are not
entitled to a repair expense deduction of $908 clainmed on the
Schedul e C of petitioner husband; (3) petitioners are not
entitled to deduct $1,550 of the $2,509 neals and entertai nment
expense deduction clainmed on the Schedule C of petitioner
husband; (4) petitioners are not entitled to deduct $1,802 of the
$5, 267 "ot her expenses" clainmed on the Schedule C of petitioner
husband; (5) petitioners are not entitled to deduct "other
expenses" of $1,254 claimed on the Schedule C of petitioner wife;
and (6) petitioners are entitled to an additional self-enploynent
t ax deduction of $120 due to a change in net earnings fromself-
enpl oynent resulting fromthe aforenenti oned adjustnents. The
remai ni ng adjustnents to petitioners' child and dependent care
credit and to petitioners' item zed deductions for charitable
contributions and unrei nbursed enpl oyee busi ness expenses are
conputational and will be resolved by the Court's holding on the
nort gage i nterest deduction issue.
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to open a bank account in his nane. Petitioner husband and Hal uk
opened a joint checking account (joint account) at California
Federal Bank. Both petitioner husband and Hal uk deposited noney
into and wote checks out of this joint account.

Upon receiving his graduate degree from USC, petitioner
husband returned to work briefly in Turkey. After working in
Turkey for approximately 1 year, petitioner husband returned to
the United States and began working in areas other than the field
of engineering. Petitioner husband married Ana Uslu (petitioner
wife), and two children were born of their marriage. During the
year at issue, petitioner husband was enpl oyed as a real estate
broker, and petitioner wife was enployed as a regi stered nurse.
In 1989, Haluk married Aysun S. Aslancirit (Aysun), and, at the
time of his marriage, Hal uk ceased naki ng deposits into or
witing checks out of the joint account. Petitioners assuned
this account as their own.

In 1990, petitioners' unfortunate financial situation forced
themto file for a Chapter 7 bankruptcy. Shortly thereafter,

t hrough petitioner husband's work as a real estate broker,
petitioners | ocated a house that they desired to purchase as a
residence. The house was | ocated at 733 East Alisal Street in
Covina, California (Alisal property). Because of their
bankruptcy and poor credit rating, petitioners were unable to

qualify for financing to purchase the Alisal property.



Petitioner husband discussed this problemw th Hal uk, and the two
agreed that Hal uk and his wife, Aysun, would obtain financing, in
their nanes, for the purchase of the Alisal property, and that
legal title to the property would be transferred to Hal uk and
Aysun. They further agreed that, upon the purchase of the Alisal
property, petitioners and their children would occupy the Alisal
property, and petitioners would make all nortgage paynents on the
property as well as paying all expenses for repairs, maintenance,
and i nprovenents. Basically, they agreed that Hal uk and Aysun
woul d execute docunents necessary to procure title to and
financing for the Alisal property, and petitioners would
excl usi vely occupy the property and performall the obligations
pursuant to ownership of the property, financial and otherw se.
Al'l of these agreenents were oral but are undi sputed.

On April 9, 1990, a Grant Deed was issued to Hal uk and Aysun
for the Alisal property. Initially, the Alisal property was sold
by an assunption of the existing nortgage on the property.
Petitioners nade nortgage paynents directly to the nortgagee. In
Cct ober 1990, Hal uk and Aysun refinanced the | oan, and, pursuant
thereto, a Deed of Trust was executed on Cctober 5, 1990, listing
Hal uk and Aysun as borrowers. The Deed of Trust was in the
amount of $202,500 and was in favor of Southern California
Federal Savings and Loan Associ ation (Southern California

Federal). The Deed of Trust on the Alisal property served as



security for the loan. Due to extensive repairs needed on the
Alisal property, petitioners and their children were unable to
occupy the property until June 1991.

Nevert hel ess, petitioners nmade all the required nortgage
paynments to Southern California Federal, with respect to the
Alisal property, fromthe comrencenent of the nortgage up unti
trial of this case, including the entire year at issue. During
1992, petitioners paid a total of $18,980 to Southern California
Federal as interest on the nortgage of the Alisal property.
Petitioners also paid all repairs, inprovenents, and mai ntenance
on the Alisal property since the tinme of its purchase in 1990.
Up to the date of trial, Haluk and Aysun had never occupi ed the
Alisal property; they never nmade any paynents on the Alisal
property, either as to nortgage, repairs, maintenance,

i nprovenents, or otherw se, and they never agreed to or ever
intended to spend their noney on the property.

On their Federal incone tax return for 1992, petitioners
claimed on Schedule A, Item zed Deductions, a deduction of
$18,980 for home nortgage interest, representing the nortgage
interest paid on the Alisal property during 1992. 1In the notice
of deficiency, respondent disallowed the hone nortgage interest
deduction for the reason that "The interest expense you clai ned
is not deductible since you are not legally liable for the debt."

Hal uk and Aysun did not claima Federal incone tax deduction for
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the Alisal property nortgage interest for the year 1992, nor did
they ever claimdeductions on their tax returns for interest or
taxes attributable to this property.

The determ nations of the Conm ssioner in a notice of
deficiency are presuned correct, and the burden is on the
taxpayer to prove that the determ nations are in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111 (1933). Moreover,

deductions are a matter of |egislative grace, and the taxpayer
bears the burden of proving entitlenent to any cl ai ned deducti on,
and that such deduction fits squarely within the anbit of the

statute providing the deduction. New Colonial Ice Co. V.

Hel vering, 292 U S. 435 (1934).

Section 163(a) provides that there shall be allowed as a
deduction all interest paid or accrued within the taxable year on
i ndebt edness. Section 163(h) (1), however, provides that, in the
case of a taxpayer other than a corporation, no deduction shal
be all owed for personal interest paid or accrued during the
taxabl e year. Section 163(h)(2) defines "personal interest” to
mean any interest allowable as a deduction other than, inter
alia, "any qualified residence interest". Sec. 163(h)(2)(D)
Thus, qualified residence interest is deductible under section
163(a). The term"qualified residence interest” is defined, in
pertinent part, in section 163(h)(3)(A) (i), as any interest paid

or accrued during the taxable year on "acquisition indebtedness



with respect to any qualified residence of the taxpayer". The
parties do not dispute that the Alisal property was petitioners
qualified residence. The dispute is whether petitioners
paynments constituted interest on "acquisition indebtedness” with
respect to the Alisal property.

The "acqui sition indebtedness” in section 163(h)(3)(A) (i)
must, in general, be an obligation of the taxpayer and not an

obligation of another. See Golder v. Conm ssioner, 604 F.2d 34,

35 (9th Gr. 1979), affg. T.C. Meno. 1976-150; Smth v.
Commi ssioner, 84 T.C 889, 897 (1985), affd. w thout published

opinion 805 F.2d 1073 (D.C. Cr. 1986); Hynes v. Conm ssioner, 74

T.C. 1266, 1287 (1980). However, section 1.163-1(b), Incone Tax

Regs., provides, in pertinent part:

Interest paid by the taxpayer on a nortgage upon real estate
of which he is the legal or equitable owner, even though the
taxpayer is not directly |liable upon the bond or note
secured by such nortgage, may be deducted as interest on his
i ndebt edness. * * *

In Golder v. Conmm ssioner, supra, the Court of Appeals for the

Ninth Crcuit, to which an appeal in this case would generally
lie, indicated that section 1.163-1(b), Inconme Tax Regs., allows
t he deduction of interest by the taxpayer, even though the
taxpayer is not personally liable for the nortgage as, for
exanpl e, where the nortgage i s nonrecourse, or where the taxpayer

purchases property subject to a nortgage. In such situations,
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al t hough the taxpayer is not directly liable on the debt, since
the nortgage creditor may | ook only to the nortgaged property for
paynment, and the taxpayer stands to |ose the property if the
nmortgage is not paid, the taxpayer nust pay the nortgage to avoid
forecl osure. Thus, section 1.163-1(b), Incone Tax Regs.,
recogni zes the econom c substance of nonrecourse borrow ng and
allows an interest deduction to a taxpayer, who, in the
situations contenplated in that regulation, is not directly
i abl e on the nortgage i ndebtedness.

Respondent contends that petitioners may not deduct the
subj ect nortgage interest paynents because they had no | egal
obligation to Southern California Federal with respect to such

nortgage. Respondent cites Golder v. Conm ssioner, supra, for

the proposition that section 1.163-1(b), Income Tax Regs., does
not create an exception to the rule of section 163(a) that
interest is deductible only with respect to the indebtedness of

t he taxpayer. In other words, respondent contends that section
1.163-1(b), Incone Tax Regs., applies only to situations in which
t he taxpayer has procured nonrecourse debt, and does not apply to
a situation, such as in the instant case, where a person ot her
than the taxpayer is legally obligated on a nortgage. Respondent

also cites Loria v. Conm ssioner, T.C Meno. 1995-420, and Song

V. Conm ssioner, T.C. Menob. 1995-446, in which this Court held

that the taxpayers could not deduct nortgage interest paynents



made by them on residences of which legal title was held by a
sibling of the taxpayer. These cases, however, are
di stingui shable fromthe instant case.

In Golder v. Comm ssioner, supra, the taxpayers were

guarantors of a debt of their corporation, which debt was al so
secured by the taxpayers' hone. The Court of Appeals for the
Ninth Crcuit held that the indebtedness in that case was not
that of the taxpayers but, rather, was that of the corporation,
and that the taxpayers had nerely guaranteed that debt. That is
not the situation in this case.

In Loria v. Conmi ssioner, supra, and Song v. Commi SSi oner,

supra, the taxpayers nmade nortgage paynents on residences upon
which legal title was held in each case by the taxpayer's
brother. In both cases, the taxpayer's brother was al so i ndebted
to athird party commercial nortgage | ender in connection with
such residence. In both cases, the Court denied nortgage
i nterest deductions to the taxpayers for the reason that the
t axpayers had failed to prove that they held any equitable or
beneficial ownership in the residences. |In the cases relied on
by respondent, the Court held that the subject indebtedness was
not that of the taxpayer, and that the taxpayer did not have an
ownership interest in the nortgaged property.

In the instant case, petitioners' agreenent w th Hal uk and

Aysun coupled with petitioners' continued occupancy of the Alisal
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property and the performance by petitioners of all of the

obl i gations under the Alisal property nortgage are sufficient to
render petitioners' obligation to pay off the nortgage, an
enforceabl e debt, to Hal uk and Aysun for the anobunt of the
nortgage at the interest rate specified in the nortgage. See

Amundson v. Conm ssioner, T.C. Menp. 1990-337; Belden v.

Conmi ssioner, T.C. Menp. 1995-360. On this record, the Court

finds that the nortgage paynents made by petitioners to Southern
California Federal wth respect to the Alisal property were, in
ef fect, paynents of principal and interest to Hal uk and Aysun.
See id. In other words, the paynents by petitioners constituted
paynments on an i ndebtedness of petitioners.

To be sure, as required by section 1.163-1(b), Inconme Tax
Regs., the taxpayer mnmust be the "legal or equitable owner"” of the
property. \Were the taxpayer has not established |egal,
equi tabl e, or beneficial ownership of nortgaged property, this
Court has disall owed the taxpayer a deduction for the nortgage

i nterest. See Bonkowski v. Comm ssioner, T.C Meno. 1970- 340,

affd. 458 F.2d 709 (7th Gr. 1972); Song v. Conm ssioner, supra.

Legal title to the Alisal property was held in the nanes of
Hal uk and Aysun during 1992. Nevertheless, since the tinme of the
purchase of the Alisal property, petitioners have made each and
every nortgage paynent on the property and have paid all expenses

for repairs, maintenance, and inprovenent in connection with such
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property fromtheir own income. The real property taxes and

i nsurance on the Alisal property were paid froman escrow account
at Southern California Federal that was funded with a portion of
petitioners' nortgage paynents. Furthernore, petitioners and
their children have been the sole occupants of the Alisal
property since the tinme of its purchase in 1990.

Hal uk and Aysun have nade no paynents, either directly or
indirectly, in connection wwth the Alisal property for the
nortgage, repairs, maintenance, or otherwi se. They have not
acted in such a manner that would be consistent with an ownership
interest in the Alisal property. Haluk and Aysun have nmade no
claimof ownership interest in the Alisal property since the tine
of its purchase. Furthernore, Haluk testified at trial that the
sol e reason he and Aysun procured legal title to the Ali sal
property and obtained a nortgage | oan secured by such property
was to assist petitioners in obtaining the Alisal property for
petitioners' residence. Additionally, during 1995, Hal uk and
Aysun executed a quitclaimdeed transferring legal title to the
Alisal property to petitioners.3 Thi s quitcl ai m deed, however,
was not recorded. At trial, Haluk testified unequivocally that,

even though he and Aysun recognized their liability on the

3 The face of this quitclaimdeed stated that it was "Ratified
4/ 9/ 90", which the Court surm ses was intended to nake the

qui tclaimdeed retroactive to the date of the initial purchase of
the property.
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i ndebt edness, if he and Aysun were ever called upon to pay the

i ndebt edness (arising froma default by petitioners), they would
| ook to petitioners for paynent of whatever anmounts that Hal uk
and Aysun paid to the nortgage | ender. The Court is satisfied
that, should that situation ever arise, Haluk and Aysun woul d
have a cause of action against petitioners.

The Court is satisfied, fromall the evidence presented,
that petitioners have continuously treated the Alisal property as
if they were the owners, and that they, exclusively, held the
benefits and burdens of ownership thereof. On this record, the
Court holds that petitioners established equitable and benefici al
ownership of the Alisal property, and that they were liable to
Hal uk and Aysun in respect of the nortgage indebtedness. As
such, the Court holds that petitioners are entitled to a
deduction for the $18,980 home nortgage interest paid by them

during 1992.

Deci sion will be entered

under Rul e 155.




